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Editorial

The third edition of the Regional Integrati-
on Observer (RIO) in 2011 is dedicated to
regulation and competition issues. Regu-
lation in its different forms, is a tool to ena-
ble fair and effective competition between
participants of a market and to provide a
regulatory framework for certain, formerly
state-doimanted economic sectors that
have been liberalized. The last point es-
pecially refers to so-called network indus-
tries like energy, telecommunication, civil
aviation etc. Regulation has mainly been
dealt with on a national level. Still, due to
the fact, that a single market exists in the
EU and that there is a “Europeanization
effect" like in other policy fields, regulation
has also become a regional topic. Particu-
larly the European Commission as a sup-
ranational actor has pushed liberalization
and regulation with the goal of providing
more effective competition and to foster a
consumer-friendly market structure.

The European Union as a regional orga-
nization is surely a frontrunner with regard
to regulation and competition issues and
with the Commission and the European
Court of Justice there are two powerful
institutions that have backed this process.
Against this background, the question co-
mes up if and how also other countries
and regions try to enhance regulation and
competition. The articles of this RIO give
an overview over important developments
in different parts of the world. While the
first article provides a more theoretical in-
troduction on what regulation is all about,
the other contributions deal with specific
country cases like China, ASEAN, MER-
COSUR and Ecuador. Of special interest
is also the article on the role of compe-
tition policy in North Africa and the new
opportunities that the political turnovers
there could offer. The contributions show
that regulation is of growing relevance but
they also reveal the problems that exist
due to historical, cultural, legal and poli-
tical reasons.

Matthias Vogl, Junior Fellow at ZEI
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Electricity is one of the economic sectors most strongly influenced by regulation policies.
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Sector-Specific Regulation in the European Union

* \Volker Bache

Regulation can generally be defined as
“controlling human or societal behaviour by
rules or restrictions”. In the context of prior
state monopolies, regulation means a set
of rules and restrictions designed to enable
effective competition in an economic sector
characterized by a structurally distortive en-
vironment. The concept of sector-specific
regulation is best illustrated by outlining its
commonalities and differences with general
competition law. The goal of sector-specific
regulation is to stimulate effective competi-
tion on the network level and/or to enable-
competition on upstream and downstream
markets. The goal of general competition
law is to safeguard effective competition
on markets. The objective of both general
competition law and sector-specific regula-
tion is consequently the facilitation of effec-
tive competition.

I.The benefits of competitive markets

Effective competition has a number of desi-
rable effects for society. In order to maxi-
mise their profit, undertakings have an in-
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centive to increase the price of their good
or service. If such a pricing strategy is ef-
fective, it would lead to a transfer of consu-
mer surplus to producer surplus and — due
to the lower amount of transactions at the
higher price level — a decrease in total wel-
fare. Such behaviour however cannot be
successful in competitive markets. Here,
consumers would not buy the product or
service with such an increased price. This
is due to offers made by competing under-
takings for similar goods or services. Con-
sequently, undertakings are forced to offer
competitive, lower prices. Furthermore,
undertakings in competitive markets are
incentivized to invest in research and deve-
lopment since better quality is not as easily
substitutable and offers a way to achieve a
higher price level.

Undertakings operating under competitive
pressure are driven towards pricing their
goods and services as low as possible in
order to gain a share of the market. The
lowest possible price level an undertaking
can offer without risking losses is generally
pricing at marginal cost, i.e. the cost of the
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last unit of output. Hence, the undertaking
has an incentive to use its resources more
effectively in order to lower its costs. Accor-
ding to economic theory a price level equal
to marginal cost is Pareto optimal, meaning
the price level that maximizes total welfare
generated by trading the good or service.
Total welfare is the sum of consumer sur-
plus and producer surplus generated by
trading on a market. Producer surplus is
the difference between the total production
cost and the total revenue, whereas consu-
mer surplus is the difference between the
aggregated willingness to pay and the total
price paid by consumers. Effective compe-
tition safeguards both the maximization of
consumer surplus and total welfare.

Il. Market structure and the resulting
need of ex ante or ex post control

Most markets have a tendency towards
effective competition. Review of the be-
haviour of market participants by compe-
tition authorities is sufficient to safeguard
effective competition in those markets. A
competition authority takes action after an
undertaking has shown some sort of an-
ticompetitive conduct. Since the govern-
mental control takes place after a breach
of competition law has occurred, it is known
as ex post control. The most important
breaches of competition law codified in
the Treaty on the Functioning of the Euro-
pean Union (TFEU) are collusive practices
of market participants (e.g. cartels, Article
101 TFEU) or anticompetitive conduct of
a dominant undertaking (e.g. monopolistic
charges, Article 102 TFEU).

Natural Monopolies, Network Externali-
ties and Information Asymmetry.

Some markets however, do not have a ten-
dency towards effective competition. These
are markets suffering from a market failure.
The most important market failures are na-
tural monopolies, the presence of positive
or negative network externalities and signi-
ficant information asymmetries.

If the production of a good or service is a
natural monopoly, a structural barrier exists,
which prevents the emergence of compe-
titors. A natural monopoly is defined by a
strictly sub-additive cost function. This me-
ans it is cheaper for a single undertaking to
produce all output demanded than for any
combination of two or more undertakings.
This is the case for all network industries,
like telecommunications, energy (electricity
and gas), postal services, transport (rail-
ways, air transport, etc.) and water. The
main reason for sub-additive cost functions
in these industries is a combination of high
fix costs and marginal costs approaching
zero. An additional user offers the oppor-
tunity to distribute the fix costs over more
customers, which in turn potentially bene-
fits all other customers.

Generally, a positive network externality is
an effect generated by an additional custo-
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mer using the network, which benefits all
other users of the same network. In case of
an additional user of a telephone network
all other users of this network’s service
benefit, because they can now potentially
contact one additional person. Similarly, the
frequency of public transport will increase in
light of additional passengers, which bene-
fits every passenger by offering additional
choice regarding travel time and minimisa-
tion of waiting periods. Conversely a nega-
tive externality is a detriment occurring if an
additional user is active on the infrastruc-
ture, which is not borne (solely) by the user
himself. For example, additional cars on a
highway might lead to congestion resulting
in slower traffic or even standstill. The need
for regulation in the case of positive net-
work externalities comes from the tendency
of the market to create only one network
serving all customers since this maximises
the positive effects. In the case of negative
externalities the need for regulation stems
from the misallocation of resources created
by — from the viewpoint of total welfare —
“wrong” individual decisions. Since users
do not factor in the detriments caused to
others by their usage of the network, they
are incentivized to over-use the network.
Hence regulation is needed.

Finally, significant information asymmetries
occur, if an undertaking has a source of
crucial information, which is unavailable to
its competitors. This is the case in vertically
integrated undertakings including a part of
the value chain characterized by a natural
monopoly. A vertically integrated underta-
king is an undertaking active on several,
linked parts of the value chain. For example
a vertically integrated electricity company
usually includes power plants, transmission
and distribution grids and a supply branch.
The transmission and distribution of electri-
city on the respective grids is a natural mo-
nopoly since more than one network ope-
rator raises the total cost to society without
an additional benefit. On the other hand,
generation and supply of electricity are nor-
mal markets and as such generally compe-
titive. The operation of the grids however,
enables the affiliated generation and supply
branch of the vertically integrated underta-
king to act with an informational advantage
on their respective markets. E.g. by opera-
ting the grids information about consumpti-
on patterns of customers is gathered. This
kind of information is unavailable to compe-
titors, but can be utilised to tailor customer-
specific offers by the affiliated supply bran-
ch, which are more attractive than anything
the competitor might offer. Goods and ser-
vices provided by a natural monopoly are
not subject to competition. The undertaking
holding the natural monopoly is conse-
quently in a permanent position of power.
The customers have no other choice. Si-
milarly, a vertically integrated undertaking
with informational advantage gained by
operating a natural monopoly has a struc-
tural advantage over its competitors in the
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Building of the German Federal Network
Agency in Bonn. Source: Bundesnetz-
agentur

affiliated up- and downstream markets. In
such an environment, ex post control of the
undertakings behaviour pursuant to gene-
ral competition law is not sufficient to safe-
guard the maximization of total welfare and
an optimal allocation of resources. Hence,
sector-specific regulation takes place befo-
re (ex ante) these goals are endangered.
Basically, sector-specific regulation is de-
signed to facilitate competition on markets
despite conditions preventing the emer-
gence of competitors in the first place or
— in case this fails — apply rules that force
the undertaking holding the natural mono-
poly to act as if competitors were present.
This is achieved by two mechanisms, first
market access regulation and second price
control. Regulation is called symmetrical if
the rules apply to all market participants. It
is asymmetrical, when the rules in question
are geared towards specific market partici-
pants, usually those holding a position of
significant market power.

Ill. The regulatory process in theory
Regulation basically takes place between
the government in form of the legislative,
administrative and judicial powers, and the
companies operating in sectors subject to
regulation. These two actors are comple-
mented by the general public. Depending
on the theoretical approach taken, the rela-
tionships between these actors differ.

The public interest theory postulates that
all regulation is undertaken in the interest
of the general public. Consequently the
regulators task is seen as controlling the
companies and protecting the public from
overreaching corporate interest. The priva-
te interest approach extends the principles
of economic decision making (i.e. rational
maximization of individual utility) to the be-
haviour of the regulatory actors. While self-
interest preservation in the private sector
is expected, this theory locates the same
mechanisms within government authorities
(e.g. making decision in view of expected
votes gained/lost or influenced by personal



career development). The theory of regula-
tory space suggests that the governmen-
tal agencies and the regulated companies
bargain for the “right” amount and way of
regulation. This bargaining process is pos-
sible due to the economic strength and
importance of the provided services of the
regulated companies. Finally — while not
a theory per se but rather a design model
— the Anglo-Saxon approach to regulation
suggests a government strategy focussed
around a specialized regulatory agency.
The legislative entrusts an agency with cer-
tain relatively limited powers to be used at
its discretion, while binding the use to strict
formal requirements. The judiciary on the
other hand limits itself to review of correct
procedure and the alleviation of evident
material errors committed by the regulatory
agency. This enables the regulatory agen-
cy to make powerful decisions and bring its
superior factual expertise (in comparison to
the legislative and judicial powers) to bear.

The main forms of regulation can be exp-
lained as three different tactics. First, there
is the classic “command & control”-model
utilizing strict regimes of licenzing or other
forms of direct government influence in an
economic sector. Second, there is self-re-
gulation of a market characterized by the
government interfering not at all or very litt-
le with the market but instead trusting the
private actors to sort potential problems
out. Sectors governed only by general com-
petition law could be viewed as such. Third,
there is the modern approach to regulation,
basically identical to the aforementioned
Anglo-Saxon model.

IV. The regulatory toolkit in theory and
practice

The most important remedies employed
under sector-specific regulation in order to
enable/promote competition on upstream
and downstream markets are access regu-
lation of the network market, rates regula-
tion and unbundling of vertically integrated
undertakings. Here, Germany is being used
as an example.

Market access

Symmetric regulation is the regulation of
undertakings irrespective of market pow-
er. Since ex ante regulation is, in general,
a rather heavy burden on the businesses
concerned, it needs to be justified by impor-
tant goals. The German Telecommunica-
tions Act (GTA) knows of three obligations
that have been imposed or can be impo-
sed on any undertaking operating a public
telecommunications network. According to
Section 16 GTA interconnection offers need
to be made to other network operators. This
promotes interoperability and interconnec-
tion between the networks, which in turn
enables users of one network to interact
with those on others. This limits the effects
of positive network externalities (less need
to switch network operators) and thus helps
to prevent the growing of an operator into

an undertaking with significant market po-
wer. This again serves the goal of safegu-
arding effective competition, which leads to
higher rates of innovation and better qua-
lity products and services at lower prices.
Additionally, Section 18 GTA empowers
the Bundesnetzagentur (BNetzA) to impo-
se an interconnection obligation on public
network operators controlling access to end
users. The aim of this provision is similar to
Section 16 GTA, but the burden on the un-
dertakings is higher. Asymmetrical market
access regulation requires the dominant
undertaking to sell network capacity on a
wholesale market and thus enable third par-
ties to become active on the downstream
service markets. In other words, the domi-
nant undertaking is forced to enable other
parties to compete with it on downstream
markets. This is what happened after the
initial market opening in Germany.

Rate regulation

Wholesale price regulation (ex ante) com-
plements market access regulation by pre-
venting the undertaking holding significant
market power from abusing its dominance
to kill off competitors. If the wholesale pri-
ces were not controlled ex ante there would
be a high risk of abusive price setting to
maintain the incumbent’s monopoly.

Ex ante rate regulation puts a control me-
chanism in place before the undertaking
concerned can offer the product or service
at the proposed rate on the market. The
GTA knows of two different methods of ex
ante rate regulation. First, there is the indi-
vidual approval of a rate according to Sec-
tion 30 GTA. Here the BNetzA checks the
submitted rate for its consistency with the
costs of efficient service provision (CESP).
The idea behind CESP is to facilitate as-
if-rates, i.e. achieve a price setting of the
undertaking holding significant market po-
wer as if there were effective competition.
The other method of ex ante rate regulation
is price cap regulation pursuant to Section
34 GTA. Here the BNetzA groups several
products in a so-called basket and sets a
benchmark for all products and services
included. Ex post rate regulation is gover-
ned by Section 38 GTA, which compared to
CESP implies looser standards. The rates
may not be designed in an anticompetitive
manner. The impact of ex post rate regula-
tion is actually rather low. The definite ad-
vantage of ex ante regulation is that com-
petitors can be protected before the abuse
of dominance actually happens. Within ge-
neral competition law and similarly with ex
post rate regulation the problem often is
that the competitors go bankrupt before the
competition authority or the courts reach a
decision ending the abuse.

Unbundling

Since vertical integration is a major problem
in the energy markets, the remedies desig-
ned to cope with it shall be illustrated using
the electricity markets as an example. Un-
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bundling is the process of isolating the part
of a vertically integrated undertaking acting
as a natural monopoly from the competiti-
ve branches in order to safeguard effective
competition on the affiliated markets. The
goal is to pre-empt the leveraging of the
market power held on the monopolistic mar-
ket on the associated up- and downstream
market. Four types of unbundling shall be
introduced: (1) legal unbundling, (2) infor-
mation unbundling, (3) management un-
bundling and (4) ownership unbundling.

Legal unbundling means creating separa-
te legal entities for the transmission/distri-
bution and supply/generation branches.
Information unbundling aims at preventing
information flows from the network operator
to the competitive branches. Management
unbundling aims at preventing conflicts of
interest for the persons in charge of the
monopolistic and competitive branches re-
spectively. Finally, ownership unbundling is
geared towards a total removal of the pos-
sibility of abuse. By forcing the vertically
integrated undertaking to either sell the
competitive branches of the undertaking
or the part acting as natural monopoly, the
ties between the branches are cut and any
discrimination incentives removed. Howe-
ver, such aremedy is likely to severely affect
an undertaking’s right of ownership. Hence
there is a strong need for justification of
the measure in the individual case. Conse-
quently, the European directives governing
electricity offer two different options, less in-
vasive than full ownership unbundling. The
vertically integrated undertaking can either
(1) retain ownership of the physical grid, but
appoint a fully independent system opera-
tor for the grid management, or (2) retain
ownership of the network operating compa-
ny, but lose all influence on their business
decisions except for general financial plan-
ning (Independent Transmission Operator
option). These unbundling provisions are
geared towards the removal of any incen-
tive to discriminate between supply or ge-
neration companies based on their affilia-
tion or non-affiliation with the transmission
system operator. As long as the transmissi-
on system operator is not fully independent,
the mother company will always try to use
the leverage granted by the possession of
a monopoly in the transmission market on
the upstream generation market or on the
downstream supply market.

V. Conclusion

In conclusion, it shall be reiterated that
sector-specific regulation and general com-
petition law share a common goal, effecti-
ve competition, but differ in the methods of
achieving this goal. Both approaches com-
plement each other, in case sector-specific
regulation fails to address a problem ex
ante, the national competition authorities
may step in and provide an ex post solution.

* \Volker Bache is Research Fellow at ZEI.
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The Problem with Regional Competition Policy in ASEAN

* M. Ajisatria Suleiman

Overview of the region and Member
States

The idea of creating a single market within
the South East Asian region was agreed
upon in the Bali Concord Il (2003) through
the establishment of the ASEAN (Associa-
tion of South East Asian Nations) Econo-
mic Community (AEC) which will be fully in
place by 2015. In November 2007, leaders
of the ASEAN member states (AMSs) ad-
opted the AEC Blueprint, which sets out the
actions to be taken in order to meet the ob-
jective. The AEC is an ambitious plan, that
will create one of the largest and strongest
economic blocs in the world (a population
of approximately 600 million with a com-
bined GDP of more than US$ 1.8 trillion).
Unfortunately, as far as progressive regio-
nal structure is concerned, ASEAN might
not serve as the best model, compared to
other regional initiatives in the world. This
affects how legal harmonization and re-
gulatory convergence will emerge in the
region. One essential regulation that must-
be in place in order to support the single
market is the competition law and policy.
The idea of creating a unified market with
a fragmented competition law is simply a
fallacy. There would be very little point in
removing the various internal barriers and
national boundaries imposed by govern-
ments through liberalization and deregula-
tion, if these governmental restraints were
replaced by concentrations, monopolies
etc. as well as concerted practices among
private firms. However, in a region where
the stakeholders still question whether or
not they need a single market, the creation
of a regional competition law and policy is
not yet foreseeable.

To fulfill the goal of a highly competitive
economic region, one of the identified tasks
is to develop regional guidelines on com-
petition policy, which would be based on
country experiences and international best
practices. As outlined in the AEC Blueprint,
all AMSs will endeavor to introduce compe-
tition policy by 2015. The formal “ASEAN
Regional Guidelines on Competition Policy”
were first published by ASEAN in 2010, yet
this document has yet to address the ques-
tion of enforcement by all AMSs. There is
also the “Handbook on Competition Po-
licy and Law in ASEAN for Business”, but
again, this only serves as an introduction
to the basic concept of competition law in
a language easily understandable to non-
experts. Further, only Indonesia, Singapo-
re, Thailand and Vietnam presently have
specific competition law and competition
authorities in force. Meanwhile, Malaysia
has just adopted a nation-wide competition
law, which will be in force by 2012. Other
ASEAN Member States have relied on
sector policies and general laws (criminal
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code) to address competition issues.

ASEAN Way, legal harmonization, and
regionalism narrative

There are various reasons why institutiona-
lizing a regional competition policy is even
more difficult than setting up the AEC in the
first place. First, all ten AMSs are in different
stages of economic development. Many of
the AMSs are in fact competitors in the glo-
bal market, for example in attracting foreign
investors and in serving as host countries
for foreign direct investment (FDI). These
have been invoked as the standard argu-
ments for casting doubt on the future of
AEC, and create reluctance to introduce
a competition law that might be in conflict
with the strategy of economic development.
Moreover, a rich economic history further
shapes difficulties to advance the legal har-
monization agenda within the region. His-
torically, countries in South East Asia are
the results of colonial legacy, which in turn
places different legal systems and cultures
(Euro- American legal conceptions existing
alongside customary legal systems). This
“hybridity” is also determined by the faith of
the region during the Cold War.

Further, it is also interesting to assess the
region’s development in the aftermath of
the Cold War, and the subsequent Asian fi-
nancial crisis in 1997, when ASEAN began
to embark on the path of liberalization. The
three basic legal arrangements, which are
arguably direct consequences of the end of
the Cold War (and the start of the neolibe-
ral agenda), are: ASEAN Free Trade Area
(AFTA) -signed in 1992 to introduce the
elimination of barriers (tariffs and non-tariff
barriers) in trade in goods-, the ASEAN
Framework Agreement on Services (AFAS)
—signed in 1995 to eliminate restrictions in
trade in services- and the ASEAN Invest-
ment Area (AlA) —signed in 1998. Following
the 1997 Asian financial crisis, the liberali-
zation agenda did not stop but in fact ad-
vanced further through the ASEAN Econo-
mic Community (AEC) as an important part
of the Bali Concord 2003, which envisions
a single market. There are, also, informal
economic cooperation forums, such as the
Asia Pacific Economic Cooperation (APEC)
initiated in 1989 (and since 1993 regular
meeting became a convention), the ASEAN
+3 (China, South Korea, Japan) following
the financial crisis in 1997, and the initia-
tion of East Asia Summit in 2005 (whose
landmark is the participation of the US and
Russia in the sixth summit in 2011). ASEAN
has also begun to expand economic libe-
ralization outside of the region, through:
ASEAN-Australia-New Zealand Free Trade
Area (AANZFTA) signed on February 2009;
ASEAN-Korea Free Trade Area in effect
as of June 2007, and ASEAN-China Free
Trade Area (ACFTA) and ASEAN-India
Free Trade Area (AIFTA), both in effect as

Vol. 5 No. 3 December 2011

of January 2010. In brief, ASEAN has be-
come “the” center of gravity of the global
economy that envisions overarching libera-
lization, at the time when the “West” began
to question and reconsider the promise of
economic globalization in the aftermath of
the 2008 global financial crisis. However,
at the same time, there still exist (argua-
bly post-colonial) sentiments to reject full
adoption to the “Western values” of libe-
ral democracy and free market under the
banner of “Asian values”. The discussion
concerning democracy is not relevant to the
present context, but since most countries
have a history of either socialist/communist
or authoritarian regimes, there is a general
consensus about the strong role of govern-
ment to intervene in the economy. Some
governments still adopt industrial policies
that place a large role to state enterprises,
government-coordinated economic plans,
or the idea of “national champions” or “cap-
tains of industry” that cultivate conglome-
rate practices (including cartels), in which
the government becomes the patron of the
economy. This situation poses a difficulty
to create a common concept of how com-
petition law in ASEAN should be crafted,
drafted, and consequently enforced.

This local-political context becomes even
more relevant because it affects the shape
of ASEAN regional structure through the
existence of the so-called “ASEAN way”.
This normative framework lays the basic
principle of non-interference, respect for so-
vereignty, and consensus decision-making;
which in turn resents supranational institu-
tion and rule-based decision-making and
dispute settlement. It is almost impossible
to create a regional-based competition po-
licy without a supranational authority. All of
these narratives on regionalism lead to the
question as to the future of economic inte-
gration in ASEAN and how competition law
policy can support such vision. The land-
mark document of the Bali Concord Ill, ad-
opted in November 2011, already takes an
outward-looking approach of the “ASEAN
Community in a Global Community of Na-
tions” while the internal achievement of the
AEC itself remains problematic. If ASEAN
is to lead the forthcoming “Asian century”,
it needs to resolve the AEC structure, and
regional competition law must become a
priority.

Devising the most suitable
competition policy

Of course, there is no doubt that legal har-
monization (and regulatory convergence for
that matter) advances and deepens regio-
nal economic integration, and the harmoni-
zation of competition law and policy lies at
the center of gravity. A pragmatic approach
is to seek the best method to ensure a re-
gional competition policy is in place within
ASEAN. ASEAN is undoubtedly left behind

regional



compared to other regional integration in-
itiatives throughout the world. Still, the in-
ternationalization (and regionalization) of
competition law has been seriously consi-
dered. Basically, there are two issues con-
cerned, which are related: the substance of
rules and the structure of the institution.

With regard to the substance of the rule,
there are basically two paths to achieve
internationalization/regionalization.The first
is to create a uniform law that participating
countries agree to adhere to, incorporated
into a treaty that governs detailed provisi-
ons concerning the subject matters. This
model was once proposed to be incorpo-
rated in the WTO known as the “Singapore
issue”. The second is to create a harmo-
nized system whereby a treaty is to set out
only the basic principles as guidelines and
national legislators are expected to further
elaborate the rules in each national regu-
lation. In this case, the harmonized rule
must accommodate a conflict-of-law rule
for cross-border issues. As for ASEAN, the
first model is not likely to emerge for the re-
ason that each country has a different level

of economic growth and development. The
“ASEAN Way” also prevents any suprana-
tional law with legally binding effect. How-
ever, even for the second option, there is
a need to devise a compliance mechanism
to ensure that countries adopt the laws in
accordance with the treaty.

Secondly, with regard to the structure of
the institution, there are also several paths,
namely: (1) an international system through
a supranational agency enforcing the ru-
les, (2) the sovereignty model, that applies
national rules to competition dispute, but
embraces extraterritorial principle for cross-
border transactions, and (3) the network
model, that is one step beyond the sove-
reignty model because it also adopts mutu-
al assistance and co-operation agreements
or formal protocols, enforcement networks,
information-sharing and networking of sub-
stantive competition law. The first model
of an “international system” is again clearly
out of the discussion for ASEAN because
any proposal for a supranational institution
will be strongly rejected. However, a sys-
tem based solely on sovereignty would def-

Mercosur Competition Defence Rule

* Natasha Sufié

The Asuncion Treaty (TA), signed in 1991,
created the Common Market of the South,
(MERCOSUR), and its preamble establis-
hed, as one of its aims, the macroeconomic
coordination policy, based on the gradua-
lism, flexibility and equilibrium principles.

Moreover, art. 1, states what a Common
Market is defined as and mentions as one
of its commitments, the macro economic
and sartorial policy coordination to ensure
adequate competitive conditions between
the State Parties. The Treaty also establi-
shes that State Parties will coordinate their
national policies, whose aim is to elaborate
common rules for commercial competition.

In 1996, the Competition Defense Protocol
(PDC) was subscribed, as the first regula-
tory body regarding the subject, but it was
not ratified by all the State Parties in the 14
years since its approval. According to the
Mercosur’s intergovernmental characteris-
tic and the lack of direct norms, each State
Party has to comply by incorporating the
act of the MERCOSUR norm into its own
domestic legal order to generate rights and
obligations.

Nevertheless, in 2002, the PDC was regu-
lated. The PDC prohibits in a general way
acts (a) which aim to restrict competition or
market access or abuse of a dominant po-
sition and also, (b) affect State Party trades,
and art. 6 enounces the restrictive compe-
tition practice, which without being a limi-
tative enunciation, was characterized very
casuistic. At the end of 2010, the Common

Market Council (CMC), emitted the CMC
decision N° 43/10, which derogated the
Competition Defence Protocol, and appro-
ved the Mercosur Competition Agreement.

This new regulation has substantial diffe-
rences to the derogated Protocol. It is less
ambitious because it consolidates the im-
portance of regulatory national frameworks
to the efficient system performance, and
foresees the elimination of anticompetitive
practices through national antitrust regu-
lations. It does not define the prohibiting
behavior but it enounces in a general way
(anticompetitive practice and economic
concentration), because these must be de-
cided according to national nhorms. The ap-
plication procedure was substituted by an
advisory one that is simpler and easier to
put in practice. The enforcement authorities
are also national bodies. In spite of this, in
the Mercosur Trade Commission, the Com-
petition Technical Committee still exists as
a body with competency in the new con-
sultation procedure mechanism. This com-
mittee interposes an offer or request for
consultation, to make notifications, and in-
tervene in different matters of interpretation
or execution of the Agreement.

This new Agreement recognized that free
circulation of goods and services between
State Parties requires a common instru-
ment to preserve and promote free regio-
nal competition as an essential instrument
to consolidate a Customs Union, and that
State Party cooperation is directly related
to free trade. But, instead of creating a re-
gional system, the domestic law and bodies
of each State are acknowledged as com-
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eat the purpose of the AEC and would not
go in line with the notion of economic libe-
ralization that has been strongly advocated
by ASEAN throughout the years. The most
pragmatic approach is to design an institu-
tion that creates an enforcement network
among AMSs to address barriers to entry in
the neighboring markets.

In conclusion, it is still a long way to go be-
fore an ASEAN regional competition policy
can be fully established. As a first step,
ASEAN economic policy makers must rea-
lize that competition policy forms an integ-
rated and indispensible part of an effective
and efficient economic community. While
“single market” refers to the elimination of
government-imposed barriers to the market
(tariffs, non-tariff, regulations, etc.), “com-
petition policy” refers to the elimination of
non-government barriers to the market
(namely economic structures and business
practices). Both are necessary if the AEC is
to be accomplished successfully.

* M. Ajisatria Suleiman is researcher at the
University of Indonesia in Jakarata.

petent. This occured even though, at the
beginning of the negotiations between the
State Parties, Paraguay did not have anti-
trust rules in place nor did Uruguay have
a specific agency or body acting as an
enforcement authority. The problem is that
consumers suffer the consequences of the
lack of competition defence, although it was
already recognized through Mercosur's re-
gulation.

It is important to say that in 1997 the Mon-
tevideo Protocol concerning Service Libe-
ralization was signed, and is in force since
2005. It proposes a progressive liberaliza-
tion program as an WTO plus agreement
for 2015. There are several phases to com-
plete.

Therefore, one of the most important Mer-
cosur trade challenges is the consolidation
of antitrust harmonization rules to achieve
areal free trade market. For the actual sys-
tem to work, coordination and harmoniza-
tion are the key. As mentioned at the be-
ginning of this article, Mercosur challenges
can be overcome with gradualism, flexibi-
lity and equilibrium. Therefore, skipping or
speeding up instances, could result in not
complying with the minimum requirements.
We hope this is the beginning of harmo-
nization and a consistent approach to the
subject, and an integrated place for the be-
nefit of trade competition, for competitors,
citizens and consumers.

* Natasha Sufié works at the MERCOSUR
Arbitration Court in Asuncion, Paraguay.
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Challenges for Comeptition Policy in North Africa

* Krzysztof Jaros

For a long time, it seemed that effective
competition policy enforcement in North Af-
rica mattered far more to the EU than to the
countries concerned. In fact, the European
Commission made sure that competition
policy enforcement always figured in the re-
spective Association Agreements and sup-
ported the process of institution building in
these countries by a wide range of measu-
res such as Twinning programmes. In addi-
tion, international organizations such as the
OECD, WTO and UNCTAD, the EuroMed
Market Programme as well as EU Member
States actively supported the development
of competition policy.

As a result, competition policy in most of
these countries was for a long time seen
as an abstract economic policy lobbied for
by European officials and experts, whereas
many local counterparts were convinced
that it would be far better suited for indus-
trialized economies than for the emerging
South Mediterranean countries. It is obvi-
ous, however, that this perception of com-
petition policy was prevalent because it ne-
ver provided any benefits to the consumers
in these countries due simply to the lack of
effective enforcement. In fact, with excepti-
on of Egypt and Tunisia, which at least were
the first to issue decisions and to impose
fines for anticompetitive practices, in the
other countries competition authorities for a
long time did merely exist on paper, without
playing any active role. At the same time,
national competition laws were in place, but
simply not enforced. A rather poor example
of this situation was the Moroccan Compe-
tition Council: although established by law
in 2001, it was not until the beginning of
2009 that its members came together for
their first session. This situation, obviously,
seems to be changing and the long years
of ongoing support by the international part-
ners were not in vain. In addition, the poli-
tical tensions — not uprisings or even civil
wars — observed in 2011 throughout the re-
gion and commonly labelled as the Arabel-
lion created a climate, which is since very
much in favour of further competition policy
enforcement. All these events, which were
not only targeting democratic reforms or
political freedoms but also claiming better
living standards through job creation, have
their common basis in the citizens’ legitima-
te fight against the origins of poverty and
unemployment: corruption, unequal treat-
ment by administrations and courts and,
particularly when it comes to Egypt, Tunisia
and Libya, cleptocratic elites monopolizing
and squeezing out the national economies.

In response, good governance is now even
more often seen to be a key factor in chan-
ging the current administrative structures,
preventing corruption and enhancing fair
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competition, thereby creating better condi-
tions for foreign investments. Again, Mo-
rocco may serve as an example: With the
adoption of the new Constitution in July
2011, the same Competition Council, which
could not be effective until 2009, has been
appointed as the new independent compe-
tition authority, whilst the current reform of
the competition law should soon give it the
necessary powers to ensure effective legal
enforcement. All these developments are
promising, but ongoing efforts are still ne-
cessary to implement effective competition
policy in North Africa. As such, besides im-
proving the skills of competition officials by
providing them with adequate training and
giving them the chance of making their own
experiences during investigations and con-
trol procedures, in all of these countries it
is still urgently necessary to (1) provide for
thorough judicial control of administrative
decisions, (2) to clarify the originate compe-
tencies and terms of cooperation between
competition authorities on the one hand
and regulatory bodies on the other, (3) to
improve transparency of competition autho-
rities by providing, in advance, more relia-
ble information on the administrative pro-
cedures and ensuring motivated decisions
and (4) to enhance research on competition
law in order to identify inconsistencies with
regard to the current legislation and to help
developing new legal concepts.

Last but not least, to be commonly accep-
ted as a major player for economic policy,
any competition authority needs to engage
in competition advocacy and, in this res-
pect, it is crucial to have full support from
the national governments. In this regard,
it will be particularly interesting to see how
competition authorities will further develop
under the new governments ruled by Is-
lamic parties, which, with exception of Al-
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geria, have recently won all parliamentary
elections or are on the way of becoming the
major forces throughout North Africa. In the
past, these groups were quite often interes-
ted in competition policy issues and, in Mo-
rocco, gave support to the reinforcement of
the Competition Council, as fair and equal
terms for competition are fully backed by
Islam. Nevertheless, any answer to this
question would remain speculation, but
it is clear that times for competition policy
enforcement in this region have never been
as interesting as now. Hence, it is definitely
worth keeping an eye on the developments
yet to come!

* Krzysztof Jaros is external consultant in
the Moroccan Ministry of Finance.
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Chinese Regulatory Reform and its Significance

* Jian Jiang

Regulatory reform plays an important
role in the growth of China’s economy

In the past thirty years, China has experi-
enced strikingly fast growth with consistent
annual rates of around 10%. In 2010, it be-
came the world‘'s second largest economy
and since then it has ranked as the largest
exporter and second largest importer of
goods. These achievements should be cre-
dited to a series of regulatory reforms, which
can be traced back to 1978. Since then, the
Chinese regulatory reform policy has intro-
duced a tremendous transformation: from a
centrally controlled system to a more com-
petitive one. A lot of entirely state-owned
enterprises have been restructured and the
state-owned shares have been reduced.
Except for a few strategic industries like
the aerospace industry, which still remain
predominantly state-owned, competition
has been introduced to most parts of the
economy and continues to increase. In this
economic development process, reforming
the old regulation model has played an im-
portant role. Though many industries were
involved, the most noticeable fields are the
network industries. Before the reforms,
China‘s network industries were complete-
ly dominated by state-owned enterprises.
The goal of regulatory reform was to solve
the problems caused by those monopolies,
such as monopoly price and low efficiency.
Industries like telecommunication, electri-
city, civil aviation, water supply etc. were
involved and segments of them have been
regulated to be open to private participati-
on, subject to some ownership restriction.

Main sectors touched

Significant progress has been made in the
telecommunication industry. There used
to be only one market player — China Te-
lecom -, which was government-owned
and completely controlled by the Ministry
of Posts and Telecommunication. It was
clear that the old business model of China
Telecom could not follow the growing de-
mand and its monopoly position was much
criticized. 1994 was a turning point for the
Chinese Telecom regulatory reform. In this
year, China‘'s State Council formally ag-
reed to set up China Unicom, so that the
industry structure changed from monopoly
to duopoly. However, because the Minis-
try of Posts and Telecommunication acted
as market player (through controlling over
China Telecom) and policy maker, the only
competitor — China Unicom was squeezed.
Fair competition was actually impossible. In
order to change this situation, the govern-
ment established the Ministry of Informa-
tion Industry, in 1998, as the regulator of
telecom industry. In 1999, the attachment
of China Telecom to the Ministry of Posts
and Telecommunication was removed. Af-
ter that, in order to accelerate the growth of

national operators and to face competition
from foreign operators after China’s entry
into WTO, China’s telecom market has ex-
perienced several restructurings during the
period from 1999 to 2008. During this peri-
od, there were six operators active on the
telecom market. From 2008 to 2009, a big
restructuring took place again and resulted
in three market players: China Unicom,
China Telecom and China Mobile. These
are the three telecom operators active in
Chinese telecommunication market now.

Aside from the progress of regulatory re-
forms, the benefits of the introduction of
more competition in the telecom industry
have been proved impressive - China’s
telecom industry has become the largest
and fastest growing telecom industry in the
world: with 51 telephones per 100 persons
in 2008 compared to less than 3 in 1990; a
internet user proportion of 28.8% of popula-
tion in 2009; and 920 million mobile phone
users in 2011. In the electricity industry, the
regulatory reform did not proceed as well
as in the telecom market. Like all the other
industries in China, prior to the reform, the
only decision-maker of the electricity indus-
try was the central government, who was
responsible for the production, transmissi-
on, and distribution of electricity. This sys-
tem has seriously hampered the develop-
ment of electricity industry and resulted in
severe power shortages. In order to change
this situation, the central government be-
gan to implement a series of deregulation
measures to encourage investment by local
government since 1985. Electricity admi-
nistration at the provincial level was intro-
duced and the regulation of market access
and price was relaxed. These measures
greatly increased the investment incentive
and accelerated the boom of the electrici-
ty industry. The shortage of electricity was
reduced.

In 2003, the State Electricity Regulatory
Commission (SERC) was created as the
main regulator for administration and regu-
lation of the electricity and power industry.
As in the telecom industry, restructuring
was the major method of the government to
promote competition in the electricity indus-
try. In 2002 five regional power generation
companies and two transmission compa-
nies were created and designed to operate
as regulated entities. The authorities plan-
ned to establish multiple competitive pro-
viders in each of the geographic regions,
and to gradually allow prices to be more
responsive to market forces. But the pow-
er transmission and distribution part of the
electricity industry is still monopolized by
the big state-owned enterprises and severe
barriers continue to exist for network inter-
connection. So the regulatory reform in the
electricity industry is still in progress, and
there is much need for further measures.
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Why is there a push for more or less libe-
ralization and consequently regulation?
From the above we conclude that although
a rapid growth has been seen in China'‘s
economy, there still exist some problems
in the reform course of regulation. First, in
some industries there is no independent
regulatory authority. A typical example is
found in the electricity industry. The indus-
trial regulatory authority - State Electricity
Regulatory Commission (SERC) has me-
rely the authority over the issues related
with safety and market order, whereas the
control over investment and price setting
still lies in the hand of the Development and
Reform Commission (DRC), a government
agency which is subjected to the strong
influence of related officials and administ-
rative documents. The separation of power
and the character of the DRC lead to a core
problem - no true independent industrial
regulator exists - which is embodied in pro-
blems like a non-transparent decision-ma-
king process, high rent-seeking risks etc.
Second, there is no sufficient drive to push
forward with the liberation in network in-
dustries. Many essential segments are not
opened to new competitors and the barrier
to entry is still seen to be too high to poten-
tial entrants. The problem behind the above
two problems lies in the prior attention to
state-owned enterprises by the government
during the processes of opening-up the
market. To give priority to the consideration
of the benefits to state-owned enterprises,
or in other words, to minimize the negative
impact to them, result in a criterion which
means whether the inducing of competition
will threaten the situation of some big state-
owned enterprises when the competition
level is chosen by the government. This is
why we can only see market opening to a
certain extent instead of a thorough one.

In summary, administrative methods alone
cannot create an effective model for com-
petition when starting with enterprises that
have had long benefited from being state-
owned. An independent industrial regulator
should be defined with clear and indepen-
dent authorities. They should aim at setting
a competitive framework for the market
rather than economic intervention. A pro-
gress was seen in 2008, when the Chinese
Antitrust Law was launched. Competition
should be protected, thus the state-owned
enterprises should be regarded as market
competitors just as private enterprises.
Based on this framework, a further push is
feasible and a market opening-up for smart
regulation is foreseeable, with easy access
to essential elements, lower barriers to ent-
ry, a diversified competition style, and self-
sustained competitive drives.

* Jian Jiang is docotral researcher in regu-
lation at the University of Diisseldorf.
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Regulation in the Ecuadorian Electricity Sector

* Pablo Morales Andrade

Electricity is a commodity of special impor-
tance in everyday life. It can be bought, sold
and traded as any other commodity but with
a specificity, that makes it different from
others. Electricity cannot be stored, and the
networks must be technically balanced all
the time due to physical constraints. With
this in mind it is important to acknowledge
that about 8 percent of the world’s GDP is
associated with energy expenditures. This
means that electricity is a market of impor-
tance. Ecuador suffers from an undevelo-
ped electricity market that affects all of so-
ciety through bad services, high prices and
shortages during low precipitation months.
A new vision and development is crucial.

Historical review

Until the 1950’s the electricity sector was
rather small and could only cover the ne-
cessities of 17% of the population. In 1961
“Decreto Ley de Emergencia No. 24" was
issued to create the Ecuadorian Institute of
Electrification (INECEL) with the intention
of regulating and planning the develop-
ment of the sector. It also had the faculty
of determining tariffs, to construct new in-
frastructure and to operate all the levels of
the supply chain. In other words, a vertically
integrated monopoly was created. This
change was the result of the obvious state
necessity to develop this sector as fast as
possible. INECEL conducted the creation
of an Interconnected National System. The
empiric evidence shows that during the 35
years of existence of INECEL the whole
sector became part of the political agenda
and was managed without real technical
and economic understanding. The tariffs
were politically managed and normally did
not cover the total cost of the undertakings.

During the 90's the creation of a strong and
efficient electricity market became one of
the most important goals of any govern-
ment. The successful reforms of Chile
(1982) and England (1990) generated the
creation of a new regulatory model around
the globe. This new approach intended to
answer the difficulties generated from the
lack of competition in the market. Ecua-
dor was not an exception, and by October
1996, the “Ley de Régimen del Sector Elé-
ctrico” (LRSE) was published. From then
on it was possible for the state to delegate

the different activities of the sector to pri-
vate companies. The first step towards li-
beralization was the corporatization of the
different undertakings. This means not only
changing their legal status but also a com-
plete change of business vision, operating
according to commercial principles. Un-
questionably, the restructuring of the who-
le market generated an important growth
of this sector. The next step in the libera-
lization process is the privatization of the
undertaking, attracting private investment.
However, the political arena was a chaotic
place and the privatization process was
completely stopped by the numerous inte-
rest groups that fought and lobbied against
such sales. It is very clear that the global
reform of the sector was never a product of
social consensus and political understan-
ding. Probably, it would have made sense
not to come forward with everything at once
without creating a favourable atmosphere
for the reforms. The sector needs a major
change but the solution of introducing pri-
vate capital should not mean that public
administration is forbidden. The institutional
architecture of the liberalized market was
not working and changes had to be done.

With this in mind the Constitutional Assem-
bly transformed the whole conception of
the sector. The government considers that
it must be more active in the way the busi-
ness is run and that a deregulated market
will not work. According to the new natio-
nal plan of development 2007-2010 the
entire sector presented cumulative losses
of USD 532 Mio. Eight companies were le-
gally insolvent. The companies of the sec-
tor present a very low level of efficiency.
The cause was not only the deficit created
by the difference between the generation
price and the retail price but also a huge
amount of nonperforming loans and energy
losses. All these reasons made the national
government arrive at the idea that the state
must intervene directly. Moreover, from now
on the regulatory authority will not only give
guidelines but also direct orders to compa-
nies with regard to administration and in-
vestment. At the same time the state has
merged companies looking to increase ef-
ficiencies and take advantage of synergies
and economies of scale and scope.

Final ideas
The Ecuadorian electricity market has sub-

stantial problems. The biggest is the poli-
tical incapacity of applying the rules. The
legal framework is complete. However, the
Ecuadorian electricity market is characte-
rized by a vertically integrated structure.
The transmission system operator (TSO)
is a legal monopoly that also controls the
majority of the produced energy. The policy
is to confer more power to direct state in-
tervention, not only as a regulator but also
as the most important player of the market.
There is a major change in the role of the
state. Shall the state be part of the indust-
ry or shall it take the advantages from the
private dynamics and only regulate where
necessary? | believe that the answer to this
should come, first from a technical con-
sensus at a legal and economic level, and
second, from a political level. The change
applied since 1996 was never socialized
and there was always a fear of privatizati-
on. The Ecuadorian Government is at the
moment taking a path that, will not lead to
an improvement in this field.

The standard recipe for liberalization failed
to work as much as the governments failed
to implement it properly. It is difficult to
blame the tool when it was never applied.
The lack of investment in generation will
be covered by direct state intervention and
using the revenues from the TSO. Yet, in-
ternational investment will also be needed.
This direct intervention of the state will give
strength to the public undertakings, either
coming from low rate loans or from other
means. No private investor will see this as
favourable ground, moreover no investor
will endow its resources in favour of the
country but in favour of its own interest. In
light of the previous review it is undeniable
that there is the need for a strong regulato-
ry authority. It should be independent and
not subject to governmental decisions. The
regulator should apply incentive regulation
to generate more efficiency. The remaining
question is whether competition law may be
a feasible solution for the struggling sector-
specific regulation. But, how can there be
any discussion if the text of the law is so
clear and comprehensible. Obviously, as
seen over the last 15 years of the liberaliza-
tion process, the political agenda prevails
over the rule of law.

* Pablo Morales Andrade is lawyer and re-
gulation specialist in Quito, Ecuador.
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