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Regional Integration

Editorial

Regional Integration is a process that of-
ten includes more than an economic di-
mension. It reaches out to political, social
and cultural affairs. All these aspects of
regional integration are subject of inter-
state negotiations and need rules and
regulations to define a common ground
that serves as uniting bond. Integration
law is insofar essential for the functioning
of a regional integration scheme. How-
ever, it is not easily created and even
less easily enforced. In this regard a su-
pranational institution, a regional court
of justice is of utmost importance in the
process of regional integration. It cannot
only enforce the agreed upon procedures,
rules and values, but it can also proac-
tively develop further the community law
in the spirit of deeper integration and the
common objectives. This of course is only
possible, if the court of justice is provided
with the necessary competences to bring
the states back in line if necessary. Inte-
gration law must therefore imply sanction
mechanisms for the unintended cases of
misbehavior or failure to comply with the
integration requirements. This is not only
of importance for the realization of the in-
tegration objectives but also for the lasting
peace in the relations between the mem-
ber states. Nevertheless, community law
can conflict with national law and create
tension. Regional integration is therefore
also a matter of the national courts of
justice. Especially in the European Union
many cases have been ruled by the Euro-
pean Court of Justice and many national
decisions have contributed to define the
limits and interactions of European and
national law for the well-being of the in-
tegration process. The latest invention of
the European member states, the Treaty
of Lisbon has once more occupied the
national courts of justice as it touched
again upon the national sovereignty of the
member states. This has been a master
example for the challenge as well as the
success of integration law.
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The Lisbon Ruling of the German Federal Constitiuti-
onal Court — One Step Forward, Two Steps back

* Andreas Haratsch

l.Introduction

According to the ruling of the German Fe-
deral Constitutional Court on the German
Act Approving the Treaty of Lisbon, the
European Union is a union of sovereign
states. At the same time, the German Ba-
sic Law defines sovereignty as freedom
that is organized by international law and is
committed to it. One specific manifestation
of the openness of the German legal order
towards international law is the principle of
openness towards European law. There-
fore, the Basic Law grants the legislature
powers to engange in a far-reaching trans-
fer of sovereign powers to the European
Union.

However, Germany shall only participate in
a European Union which is committed to de-
mocratic, social and federal principles and
which guarantees a level of protection of
fundamental rights essentially comparable
to that afforded by the Basic Law. The fun-
damental elements of German constitutio-
nal law must not be infringed by the transfer
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of sovereign rights to the European Union.
These elements are the democratic, the fe-
deral, the social and the republican princip-
les as well as the rule of law and human dig-
nity. Moreover, the German Basic Law does
not only assume the sovereign statehood
of Germany but also guarantees it. The so-
called ‘eternity guarantee’ of Article 79.3 of
the Basic Law takes the issue of the identity
of the free constitutional order not only out
of the hands of the constitution-amending
legislature but also of the legislature which
transfers sovereign powers within the pro-
cess of European integration. According to
the Federal Constitutional Court, the invio-
lable elements of the German constitution
form an insurmountable boundary to future
steps of integration.

II.The Primacy of the European Union
Law

The uniform application of the law of the
European Union is crucial for the viability
of the European legal order. Hence, the ap-
plication of EU law cannot vary from one
Member State to another in deference to
subsequent domestic laws, without jeopar-
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In June 2009 the Second Senate of the German Federal Constitutional Court decided on
the compatibility of the Treaty of Lisbon with the German Basic Law.

© Bundesverfassungsgericht

dizing the attainment of the objectives of
the Treaty. To safeguard this uniform appli-
cation in each Member State, the European
Court of Justice (ECJ) has established the
principle of primacy in its case-law. Even af-
ter the entry into force of the Lisbon Treaty,
the primacy of application is not explicitly
provided for in the Treaties but still is obtai-
ned in the case-law of the ECJ by means of
interpretation.

Unlike the European Court which derives
the principle of primacy from European
law itself, the German Federal Constitutio-
nal Court deduces the principle of primacy
from the Basic Law. The primary EU law
obliges the Member States to bring about
the domestic application of EU law. There-
fore, primacy of application has legal effect
in Germany only with the order to apply the
law of the European Union by the national
act approving the EU Treaty. It is a primacy
by virtue of constitutional empowerment.

Against this backdrop, the Federal Repub-
lic of Germany does not recognize an abso-
lute primacy of application of the law of the
EU. Previously, the Federal Constitutional
Court has made certain reservations to the
principle of primacy in its ‘Solange’-doctrine
with respect to fundamental human rights
protection and in its Maastricht ruling with
respect to so-called ultra vires measures.
In its Lisbon ruling the Court goes even one
step further and develops additional reser-
vation with respect to the inviolable core of
the German constitutional identity.

Ill. The Inviolability of the Constitutional
Identity of the Basic Law.

In its Lisbon ruling the Federal Constitutio-
nal Court underlines that there are essential
elements of the German constitutional order
which cannot be affected by the transfer of
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sovereign powers to the European Union.
As stated above, these elements guaran-
teed by Article 79.3 of the German Cons-
titution are the democratic, the social and
the federal principles, the rule of law and
human dignity. Furthermore, the statehood
of the Federal Republic of Germany is gua-
ranteed by the eternity clause of the Basic
Law. The Federal Constitutional Court has
recognised two principles to which particu-
lar attention shall be paid in the future pro-
cess of European integration.

Firstly, the Basic Law does not grant the
German state bodies powers to abandon
Germany’s sovereignty under internati-
onal law by joining a federal state. In the
view of the Federal Constitutional Court,
the Member States of the EU must perma-
nently remain the ‘Masters of the Treaties'.
The ‘Constitution of Europe’, as laid down
in the Treaty on European Union and the
Treaty on the Functioning of the European
Union, has to remain a derived legal order.
The Basic Law does not grant the German
state bodies powers to transfer sovereign
powers in such a way that their exercise
can independently establish other compe-
tences for the European Union. It prohibits
the transfer of competence to decide on its
own competence (so-called ‘Kompetenz-
Kompetenz’).

Secondly, the German constitutional bodies
have to ensure, as regards the transfer of
sovereign powers to the EU, that the po-
litical system of the Federal Republic of
Germany still complies with the inviolable
democratic principle as laid down in Article
20.1 and Article 20.2 in conjunction with Ar-
ticle 79.3 of the Basic Law. This is the case
if the German parliament, the Bundestag,
retains responsibilities and competences of
its own of substantial political importance or
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if the Federal Government, which is politi-
cally responsible to the German Bundestag,
is in a position to exert a decisive influence
on European decision-making procedures.

Astonishingly, the Federal Constitutional
Court in its Lisbon ruling has identified five
areas which are deemed especially sensiti-
ve and essential for the ability of a consti-
tutional state to democratically shape itself.
These are decisions on substantive and
formal criminal law (1), decisions pertaining
to the police monopoly on the use of force
domestically and of the military monopoly
on the use of force externally (2), the fun-
damental fiscal decisions on public reve-
nue and public expenditure, with the latter
being particularly motivated, inter alia, by
social-policy considerations (3), decisions
on the shaping of the welfare state (4) and
decisions which are of particular cultural
importance, for instance as regards family
law, the school and education system and
dealing with religious communities (5). The
Court holds that these areas must forever
remain under the control of the Member
States and cannot be transferred to a su-
pranational level. This finding of the Court
lacks any reasoning, except for the state-
ment that these areas are traditionally es-
sential ones.

IV. The Judicial Review to Safeguard the
Inviolable Constitutional Core

1.The Identity Review

According to the case-law of the Federal
Constitutional Court, only the Court itself is
incumbent to exercise the review of whether
due to the action of European institutions
the inalienable identity of the German cons-
titutional order pursuant to Article 23.1 sen-
tence 3 in conjunction with Article 79.3 of
the Basic Law has been violated. The Court
points out that the principles of fundamen-
tal political and constitutional structures of
sovereign states shall not be infringed. This
identity review can result in European Uni-
on law being declared inapplicable in Ger-
many by the Federal Constitutional Court.
Thus, the Court imposes a serious limitati-
on on the principle of primacy of the law the
European Union.

2.The Ultra Vires Review

Already in its Maastricht decision of 1993,
the Federal Constitutional Court has ope-
ned up the way of an ultra vires review. The
Lisbon ruling of 2009 abides by this deci-
sion. The ultra vires review applies where
EU institutions transgress the boundaries
of the competences conferred on it by the
Member States. The Federal Constitutional
Court argues that the national act of ratifi-
cation defines the limits of the powers con-
ferred to the European Union and the limits
of what has been agreed to by the German
parliament. This principle of conferral is an
expression of the foundation of the autho-
rity of the European Union in the constitu-
tional law of the Member States. Any Eu-
ropean level decision or action exceeding



Andreas Krautscheid, Minister for Federal Relations, Europe and Media
of North Rhine-Westphalia, comments on the Effects of the Ruling of the
German Federal Constitutional Court on the Treaty of Lisbon

The German Supreme Court’s ruling of 30
June, 2009, on the Lisbon Treaty came as
a bombshell — even though the Court held
that the Treaty was in line with the Consti-
tution. Quite apart from the Court-imposed
requirements for further parliamentary
procedures, its unkind remarks about the
legitimacy of the European Parliament
and on the future of the Union gave rise,
justifiably, to misgivings and even criticism
in some quarters.

The clarification demanded by the Supre-
me Court in relation to the ‘Act Extending
and Strengthening the Rights of Bundes-
tag and Bundesrat in European Union
Matters’, the Federal statute accompa-
nying the ratification of the Lisbon Treaty,
fuelled speculation and encouraged some
to come up with extra demands that would
have put further obstacles in the way of
European integration.

However, | am confident that the steps ta-
ken by the Federal and State governments

the transfer of sovereignty agreed to in the
act of ratification would be considered an
act adopted beyond EU competences and
would be inapplicable in Germany.

Against the backdrop of the considerations
of the Federal Constitutional Court with
regards to the identity review, the Court
seems to create double standards. To avo-
id this, the ultra vires review can also only
apply if an act of a Union institution trans-
gresses the competences conferred and
therefore touches the inviolable elements
of the German constitutional order, the in-
alienable constitutional identity persuant to
Article 23.1 sentence 3 in conjunction with
Article 79.3 of the Basic Law.

3. The ‘Solange’ Review

In its ‘Solange’ rulings of 1974 and 1986,
the German Federal Constitutional Court
has challenged the European Court of
Justice’s exclusive authority to assess the
validity of European law by establishing its
own authority to assess the constitutionali-
ty of European secondary law. In 1986, the
Federal Constitutional Court concluded that
as long as the protection of fundamental
rights exercised by the ECJ satisfied Ger-
man standards, the German Constitutional
Court would not exercise its jurisdiction to
review European secondary law. Constituti-
onal complaints by individuals and submis-
sions by national courts are inadmissible
from the outset if their grounds do not state
that the evolution of European law, inclu-
ding the rulings of the ECJ, has resulted
in a decline below the required standard of

are in full compliance with the require-
ments handed down by the Court. Fe-
deral/State negotiations have produced
draft bills that are designed to safeguard
the Federal Government's capacity to

fundamental rights after the ‘Solange’ deci-
sion of 1986.

The Federal Constitutional Court accepted
that it would not seek an identical type of
protection in the different areas of funda-
mental rights afforded by European law, but
a substantially similar fundamental rights
protection. Taking into account that funda-
mental rights protection only forms a part
of the inviolable core of the German cons-
titution in so far as the substance of funda-
mental human rights is indispensable to the
respect of human dignity persuant to Article
1.1 in conjunction with Article 79.3 of the
Basic Law, the Solange’ review should also
only apply if the violation of fundamental
rights affects the inalienable German con-
stitutional identity. This assessment is sup-
ported by the fact that the EU is supposed
to accede to the European Convention on
the Protection of Fundamental Rights and
Freedoms. In the future, it will not be the
task of the German Federal Constitutional
Court, but it will be incumbent on the Euro-
pean Court of Human Rights to review the
compatibilty of the law of the European Uni-
on with human rights standards.

V. Conclusion

Although the German Federal Constitutio-
nal Court holds that the German national
Act Approving the Lisbon Treaty is compa-
tible with the provisions of the Basic Law,
the ruling meets the process of European
integration with a deep mistrust. Its main
characteristic is a state-centred scepticism
about European Union institutions and their
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act in the EU context. The proposed regu-
lations serve to strengthen the democratic
legitimacy of European legislation without
creating a bureaucratic monster.

The EU’s democratic legitimacy and ins-
titutional capacity as well as Germany’s
ability to act in the EU are very much in
North Rhine-Westphalia’s interest. By ad-
vocating this throughout the negotiations,
and by rejecting any moves that went bey-
ond the Court’'s demands, we embraced
our national responsibilities. Germany will
continue to be able to play a leading role
in Europe and drive forward the process
of integration.

For only a strong Europe, with its sights
firmly set on federalisation, can be in our
interest.

Andreas Krautscheid, Minister for Federal
Relations, Europe and Media.

exercise of powers. Therefore, not only the
relevant clauses of the Lisbon Treaty are in-
terpreted in a very restrictive way, but also
the Court, misled by a conservative noti-
on of statehood, establishes constitutional
limits to further steps of integration which
appear to be insurmountable. In doing so,
the Court misses the characteristics of mo-
dern integration states which are distinguis-
hed by a wide openness and great flexibility
of its essential structural elements towards
the process of European integration.

Literally taken, the Lisbon ruling of the Fe-
deral Constututional Court might prevent
any further integration steps and petrify
the current distrubution of legislative pow-
ers between Member States and European
Union. In establishing itself as the ultimate
authority for exercising an identity review,
an ultra vires review and a ‘Solange’ review
with regards to fundamental human rights,
the Federal Constitutional Court poses a di-
rect challenge to the whole system of the
European Union, which is based on the
uniform application and interpretation of EU
law throughout the Union. In any event, the
Lisbon ruling appears to be dogmatically
narrow and timid. However, the ongoing
process of European integration requires
more confidence in the future development
and less timidness.

Andreas Haratsch holds a Chair of German,
European Constitutional and Administrative
Law at the University of Hagen.
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The ECOWAS Court of Justice - A Community Institution for the Settlement of

Conflicts in West Africa

* Daouda Fall

Law is at the center of the ECOWAS sys-
tem. In fact, ECOWAS was founded by law.
It is based on treaties ratified by the Mem-
ber States. Those treaties have established
institutions and conferred certain powers to
them. This stressed role of law in the integ-
ration process explains, in practice, why the
ECOWAS Court of Justice was founded.
The organ was originally created in 1993
but did not become operational until 2001.
The Court is the principal judicial organ of
the West African Community.

The ECOWAS Court of Justice is compo-
sed of seven independent judges selected.
The judges serve for a period of four years
and cannot be reelected. Judges make their
decision in absolute impartiality and claim
immunity. This functional independence al-
lows the ECOWAS Court to play an essen-
tial role in the resolution of conflicts in the
West African Community.

I. The settlement of conflicts

The consultative competence

This competence is not coercive. Its purpo-
se is to give judicial advice to an ECOWAS
organ posing an unclear question to the
Court about the interpretation of the trea-
ties.

The contentious competence of the Court
The contentious competence encompasses
judicial and arbitrational rulings. In 2005 the
competence was complemented by the
task of reviewing the legality of community
acts, the violation of human rights within the
Member States, the public function of the
community, the extra contractual responsi-
bility of the community, the failing of Mem-
ber States to comply with their community
obligations, a prejudicial competence and
an arbitration competence. Action can be
brought by every Member State, by the
Conference of Heads of States or by the
Council of Ministers.

Il. The procedure before the Court
Originally the individual could only access
the Court through the intermediation of the
Member State it came from. This was chan-
ged with the additional protocol of 2005.
Now, the Court can be addressed by every
person to testify the legality of any act see-
ming to violate her or his rights.

III.The scope of the rulings of the Court

According to the Revised Treaty, the decis-
ions of the Court of Justice are legally bin-
ding and cannot be appealed. The primacy
of Community law prevails in the ECOWAS
region. This principle is obligatory for every
organ within a Member State. A ruling of a
national court cannot suspend or nullify a
decision of the ECOWAS Court of Justice.
The Court has no direct coercive power. It
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depends on the will of the Member States
to execute the decisions.

Conscious of this fact the ECOWAS Court
has put a focus on raising the awareness
of community actors, particularly the citi-
zens of the Member States to their rights,
obligations and tasks. It has tried to build
up a true area of justice by permitting every
citizen within the community to address the
Court. For this purpose the Court has im-
plemented several awareness campaigns
in different West African countries.Thereby,
it wants to create a feeling of proximity of
justice and contribute to the prevention of
conflicts. Since its founding, the Court has
received 78 petitions. 99% of these concer-
ned human rights issues. This explains the
extension of the competence of the Court
to this matter and the right of individuals to
address the Court. The protection of fun-
damental rights today is a favored field of
action in community jurisdiction. The case
Hadijatou Mani Kouraou/ Republic of Niger
has to be explained from this point of view.

IV. The case Hadijatou Mani Kouraou/
Republic of Niger

Hadijatou Mani Karoua from Niger has gone
to the ECOWAS Court of Justice and called
upon it to recognize the violation of her hu-
man rights and to condemn the Republic of
Niger. She reported that she was sold to Sir
Souleymane Naroua for the amount of 400 €
according to “wahiya“, a custom in the north
of Niger. She lived in slavery to this man
until 2005 when she was declared free. Still
she was refused to leave him because he
said that the reason for freeing her was that
he wanted to marry her. After escaping in
February of 2006, she decided to address
a civil court to regain her freedom and live

elsewhere. Her view was confirmed by this
court and by the next court of instance. But
in December 2006 the Supreme Court of
Niger decided to send the case back to the
Court of Instance. In between Mrs. Hadija-
tou married Sir Lambo Rabo and was then
accused by Sir Souleymane Naroua of bi-
gamy. As a consequence she was condem-
ned and arrested. Later she was prelimina-
rily set free to await a final judgment of the
High Instance Tribunal of Niger. In this peri-
od Mrs. Hadijatou addressed the ECOWAS
Court of Justice, calling for a new legislation
in Niger to protect women, for the nullifica-
tion of the legislation and jurisdiction, which
is against the protection from slavery and
for reparations for nine years of captivity.

The Court decided in her favor and claimed
that she had been a victim of slavery. The
Republic of Niger complied with the decisi-
on and about 18000 € were paid as repara-
tion. Mrs. Hadijatou was given the Interna-
tional Women of Courage Award.

The decision of the Court shows that by its
right of interpretation, it plays a fundamental
role for the integration of West Africa. The
Court can help to achieve the objectives of
ECOWAS by creating a judicial order for the
community which is in favor of integration
and the preservation and protection of indi-
vidual rights and liberties. For this purpose,
the ECOWAS Court of Justice can profit
from the example of the European Court of
Justice, aiming to install a valid judicial pro-
tection of fundamental human rights for the
West African citizen.

* Daouda Fall is Director of the Research
and Communication Division at the ECO-
WAS Court of Justice in Abuja, Nigeria.

Working on an ASEAN Human Rights Mechanism

Since 1993, the Association of Southeast
Asian Nations, ASEAN, has been working
on the establishment of a Human Rights
Mechanism on the basis on the Vienna
Declaration and Action Program on Hu-
man Rights. After a long step-by-step
process, finally in October 2009, Member
States founded the ASEAN Intergovern-
mental Commission on Human Rights to
institutionalize this matter. This develop-
ment shows that an agreement on the re-
gional level, especially in a region where
there are still lots of violations, can con-
tribute to a stronger promotion of human
rights.

A role model for this approach was Euro-
pe. In 1953, the European Convention on
Human Rights was passed by the Council
of Europe and the European Court on Hu-
man Rights was created. To this day, im-
portant decisions of the Court have been
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made to strengthen
human rights in Europe
and to increase regional
awareness.

The creation of a regional human rights
court could be the next step for ASEAN,
which would facilitate the possibility to
appeal at a regional level. Neverthe-
less, concerning the long and difficult
path to the establishment of the ASEAN
Intergovernmental Human Rights Com-
mission, it is conceivable that the linge-
ring reservations of Member States, will
impede this in short term, meaning that
the incremental approach will continue.
This reveals again that law, in this case
universal human rights clauses, always
needs political support in the first place
to be effectively enforced and to be able
to develop its own dynamic on a regional
level.



The Role of the Central American Court of Justice in the Central American

Integration Process

* Enrique Ulate Chacon

The Constitutional Court of Costa Rica
says: “The Central American Court of Jus-
tice is the institution assigned with the task
of settling conflicts in relation to norms with
a community character.” Its attributions and
functioning are determined by its own Sta-
tute, which has not yet been ratified by Cos-
ta Rica. As a consequence, the country and
its citizens are suffering from an important
disadvantage which is the possible dene-
gation of their right to access the Court. The
non-ratification of this constitutive statute
by the government of Costa Rica therefore
leads to an inequality because, in general,
Costa Ricans share the same rights and
obligations derived from community law, as
the nationals of any other Central American
state.

The Central American Court of Justice
(CCJ) was created with the Protocol of Te-
gucigalpa of 1991. Its work is determined
by its Statute, which had to be signed by at
least three countries in order to enter into
force. At the moment four countries have
ratified the Statute: Nicaragua, Honduras,
El Salvador and Guatemala.

In general the Central American integra-
tion process implies a close relationship
between the CCJ and the national judges
of the Member States. This means, that all
national judges are also community jud-
ges. Moreover, they are able to demand
preliminary rulings by the regional court if
they have doubts about the application of
community law and its primacy in relation
to the internal order of the member states.
The duty of internal application of commu-
nity law by the national judges is establis-
hed in the “Constitutional Jurisdiction Law”,
the “Organic Law of the Judicial Power”
and the “General Law of Public Administ-
ration” of Costa Rica. The judges have the
responsibility to apply, with independence
and impartiality, the constitution, commu-
nity law, international treaties and ordinary
legislation.

To resolve a concrete case which involves
the aplication of community law, every judge
must analyze if it prevails over national law
and, if doubts should exist, he or she shall
demand a preliminary ruling by the Central
American Court of Justice. Thus, commu-
nity law and its uniform application and in-
terpretation by the member states shall be
guaranteed and thereby also the situation
of the internal market shall be improved.
An example in Costa Rica for such an ap-
lication of community law vis-a-vis internal
norms or prescriptions has been the resolu-
tion giving primacy to the “Central American
Convention on the unification of basic edu-
cation”, which clearly follows the doctrine of

the Central American Court of Justice. The
Court as a consequence maintains a close
cooperation with national judges. It is the
principal and permanent institution of Cen-
tral American community law and therefo-
re responsible for resolving conflicts about
the aplication of community law inside the
member states, may it be original, com-
plementary or derived. Against this back-
ground the CCJ finds itself on the top of the
community jurisdiction, and, as articulated
in Article 12 of the Protocol of Tegucigalpa,
executes the judicial power of the Central
American Community.

The CCJ has ample competences. Its ru-
lings efect member states, as well as the
different institutions of the “Central Ameri-
can Integration System” (SICA). It also sub-
jects to private law. Because of this compe-
tences provided by the statute and different
conventions, it is posible to establish three
clasifications:

a) The material competence

b) The functional jurisdictional competence
c¢) Other specialized competences

Article 22 of the Statute of the CCJ also
establishes a register of actions in relation
to the above mentioned clasifications and
criteria. Examples of actions in this context
are among others:

a) To rule controversies between Member

The Caribbean

The President of the CCJ, Michael de la
Bastide. © Caribbean Court of Justice.

“The Caribbean Court of Justice (CCJ)
is a regional court established by the
Member States of the Caribbean Com-
munity to adjudicate disputes arising with
regard to the Revised Treaty of Chagu-
aramas, which initiates the CARICOM
Single Market and Economy (CSME).
The importance which the Member Sta-
tes attach to the CCJ is reflected in the
affirmation that the Court is essential to
the successful operation of the CSME".

The far-reaching effect of the establish-
ment of the Court was adverted to in a
recent judgment of the Court in which it
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States, claimed before the Court by one of
them. The ruling of border, territorial or ma-
ritime disputes require a claim by all affec-
ted parties. Ahead of any case there has to
be an attempt of reconciliation, which can
also be restarted during the trial.

b) To determine the nullity or infringement
of any agreement of a SICA institution.

¢) To rule on the claim of any person con-
cerned, legal, regulative or administrative
prescriptions of a state, affecting conven-
tions, treaties or any other norm of Central
American integration law or the agreements
and resolutions of its institutions.

In correspondence to these criteria, the
Court has the power, derived from its Sta-
tute, to determine its competence to rule
each concrete case (“Kompetenz Kompe-
tenz”) and to interprete disputed treaties
and conventions in respect to the princip-
les of integration and international law at its
own initiative.

The binding force of the judgements of the
CCJ has recently forced all the Member
States of SICA to amend the Protocol of
Tegucigalpa to adjust to the criteria set by
the Court.

* Enrique Ulate Chacon is Professor of Law
at the University of Costa Rica, San José.

Court of Justice

said: “By signing and ratifying the Re-
vised Treaty and thereby conferring on
this Court ipso facto a compulsory and
exclusive jurisdiction to hear and deter-
mine disputes concerning the interpre-
tation and application of the Revised
Treaty, the Member States transformed
the erstwhile voluntary arrangements
in CARICOM into a rule-based system,
thus creating and accepting a regional
system under the rule of law.

The practical consequences of the
Court's fulfillment of this role were illust-
rated in a case in which the Court at the
instance of a company ordered a Mem-
ber State to reinstate a tariff on imports
of cement which it had suspended.

The Court has a second jurisdiction as
well, as a final court of appeal from the
domestic courts of Member States, but
its assumption of this function depends
on the Member States making amend-
ments of their constitutions. So far only
two have made the amendments and
accepted the jurisdiction of the Court.”

Michael de la Bastide, President of the
Caribbean Court of Justice.
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The Crisis in Latin America’s Integration Processes also reveal a Crisis in

Integration Law

* Roberto Ruiz Diaz Labrano

Each integration process reveals particular
characteristics: its economic orientation is
evidenced through the mechanisms adop-
ted for commercial development, the politi-
cal orientation is perceived in the rulers' de-
clarations on objectives and expectations,
the juridical orientation is evidenced in the
constituting documents and in the rules set
forth for the organizational structuring and
functioning.

The law is definitely transcendental in the
“construction” of integration schemes. Wi-
thout international rules and a legal frame-
work in international agreements that would
oblige the governments to the primary pur-
pose of an integration process, the latter will
have no chance to suceed. An organizati-
onal juridical structure that represents the
institution as a legal entity other than the
Member States is required; otherwise, the
objectives will simply be mere declarations,
intentions or statements, which is precisely
why the law plays an essential role in the
conformation of a block.

The provisions of the Treaty or Agreement
that create the new juridical person or le-
gal entity of International Law allow from
the outset for the verification of the scope
that the scheme will have in the medium
and long term. From the programmatic and
operative norms laid down in such contract,
it is possible to extract the system and de-
gree of depth that is to be expected. For
this purpose, the analysis of the competen-
ces given to the institutions and the degree
of autonomy given or transferred enables
a fairly accurate prediction of the project's
future.

More than statements or declarations - “po-
litical will“ -, which most of the time are at
least different, if not far from reality, the le-
gal framework or its evolution identify best
what can be expected from an integration
process. Furthermore, it allows for the ve-

rification of its community or intergovern-
mental nature and which of these features
prevails, as well as to determine if the mea-
sures will be effective or not.

We take it for granted that a community
system is the one which best responds to
the “idea“ of integration and to carry out re-
gional development policies. Nevertheless,
it is not yet proven that an intergovernmen-
tal system could not constitute an adequa-
te temporary recipe for the same purpose,
especially when there are major economic
differences between the involved states. An
intergovernmental system could well be a
previous phase in order to reach a stage
of maturity and trust in an aimed communi-
ty, able to transform all economic, cultural,
social and political life in the region where
integration is sought.

Now then, the law in integration processes,
whichever the system, becomes an indis-
pensable instrument to achieve the trans-
formations required to initiate, to advance
and to consolidate an integration process.
The granting of powers and regulation
competences to the institutions is the way
to provide the process with instruments that
influences in areas and subjects affected
by or related to the process. The common
legal norms allow the adequacy, adaptati-
on, incorporation of integration norms to the
internal legal system, at the same time har-
monizing and levelling differences.

From the legal point of view, another no
less transcendental expression for the con-
struction of a common legal system is the
system for resolving controversies or com-
munity justice, indispensable for settling
conflicts arising from the natural tension
caused by the confrontation of interests
and the assignment, waiver or transmission
of competences. The efficacy and effective-
ness of the system for resolving conflicts is
the best way to verify the degree of evoluti-
on of an integration process.

Prof. Roberto Ruiz Diaz Labrano is one of South

America’s leading experts in integration law. He has
published vastly on the role of law in the Mercosur

integration process.

He has recently been designated an Arbitrator and
temporary President of the Permanent Revision Tri-
bunal of the Mercosur, which was founded in 2004
on the basis of the Protocol of Olivo. This instituti-
on was influenced by the example of the European
Court of Justice, which has played an important role

in the European integration process.
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In the integration processes in Latin Ameri-
ca, one of the expressions of weakness is
evidenced in the functioning of organs or in-
stitutions for conflict resolution. The scope
of their competences are limited and their
resolutions, in most cases, lack of mecha-
nisms to enforce them, all this added to the
non-compliance of norms, which generates
mistrust and insecurity.

In the case of Mercosur, the creation of the
Permanent Revision Tribunal and its instal-
lation, aside from undoubtedly constituting
an institutional progress, requires greater
autonomy and attribution of competences
which are appropriate for a common institu-
tion. The ,Tribunal Andino*, similarly, has the
difficulties to enforce sentences. Something
similar occurs in the Central-American Jus-
tice Tribunal, which is why only a profound
revision of the circumstances by which the
integration processes are currently experi-
encing can reverse the situation.

We are certain that every progress depends
on the consistency and seriousness of the
rulers’ statements, on the fulfillment of eco-
nomic objectives and commercial policies
set. However, it also depends primarily on
the compliance with the norms and measu-
res adopted. And to that end, the system for
resolving conflict plays a key role.

The insufficiency of “ideas* and agile me-
chanisms generates frustration, which is
accented when contradictory or merely
circumstantial policies are adopted, or
even worse, when no corrective measu-
res are adopted. These weaknesses are
integration‘s worst enemies. They commu-
nicate the message to the general popula-
tion that integration does not work or that
integration does not satisfy their needs.

The lack of a stably defined conduct aimed
towards the objective of economically ener-
gising and developing the whole region lea-
ves the integration process in Latin America
in a virtual stagnation. One could blame the
crisis, but, nevertheless, it is more realistic
to consider that it is due to the lack of insti-
tutional maturity. The region will have to se-
riously meditate and adopt measures that
would radically modify this situation and
give real signs of change which reflect that
a greater degree of compliance with the ag-
reements between the States’ parties could
be initiated.

* Roberto Ruiz Diaz Labrano is President
of Mercosur’s Permanent Revision Tribunal
and Senior Professor of Integration Law at
the National University of Asuncion, Para-

guay.



Three Questions to Prof. Dr. Christian Koenig, Director at ZEI

1. Throughout its history, the European
Union steadily expanded its legislative
competences. What influence can the
judgment of the German Federal Cons-
titutional Court on the Treaty of Lisbon
have on this development?

The Second Senate of the Federal Consti-
tutional Court has decided in its judgment
that the Act Approving the Treaty of Lisbon
(Zustimmungsgesetz zum Vertrag von Lis-
sabon) is compatible with the German Ba-
sic Law. In contrast, the Act Extending and
Strengthening the Rights of the Bundes-
tag and the Bundesrat in European Union
Matters (Gesetz Uber die Ausweitung und
Starkung der Rechte des Bundestags und
des Bundesrates in Angelegenheiten der
Europaischen Union) violates Article 38.1
in conjunction with Article 23.1 of the Ger-
man Basic Law (Grundgesetz) insofar as
the Bundestag and the Bundesrat have not
been accorded sufficient rights of partici-
pation in European lawmaking procedures
and treaty amendment procedures. The ra-
tification may not be completed as long as
the constitutionally required legal elaborati-
on of the parliamentary rights of participati-
on has not entered into force.

Lisbon can be seen as providing a substan-
tial increase in EU competences, but not to
such a point as to extinguish German sove-
reignty. It is crucial that national democra-
tic institutions play a full role in European
decision-making. Therefore, some of the
provisions — in particular the simplified pro-
cedure for amending the EU Treaties and
the “passarelle” clauses by which Member
States can give up the veto and move to
qualified majority voting without specific
amendment — can only be relied on consti-
tutionally if both houses of the German par-
liament, namely Bundesrat and Bundestag,
give their assent.

In essence, the Federal Constitutional Court
has made clear that EU law can only be im-
plemented by Germany to the extent that
it is compatible with the German Grundge-
setz. However, this does not conflict with
the doctrine of supremacy of the European
Union. In this regard, the judgment confirms
the legal theory of conditional acceptance
of EU law that was established in the land-
mark Solange | and Solange |l decisions.
According to these decisions, Germany
will only accept the supremacy of EU law
so long as (hence German: solange) EU
law guarantees the fundamental rights laid
down in the German Grundgesetz. This
was developed in Maastricht, according to
which there is a limit to the power of the
EU, defined in terms of impact and national
souvereignty.

To summarize the essence in short: ‘Yes’ to

Prof. Dr. Christian Koenig is Director
at the Center for European Integrati-
on Studies. He is an renowned expert
of European Competition Law.

the Lisbon Treaty but there is the demand
that the parliament’s right to participation is
strengthened at the national level.

2. The Treaty of Lisbon strengthens the
principle of subsidiarity but at the same
time extends the competences of the Eu-
ropean Union in many policy fields. How
can these two processes be weighted?

The principle of subsidiarity means that the
Community must not undertake or regulate
what can be managed or regulated more
efficiently at national or regional levels. The
Community has to act within the limits of
the powers conferred upon it.

Concerning the question of transfer of so-
vereign rights from the Member States to
the European Union, the Treaty of Lisbon
does not depart from its practice, but it de-

fines the principles that govern this transfer
and guarantees that these principles are
not infringed. These principles are the prin-
ciple of conferral (under which the EU shall
act within the limits of its competences) and
the principles of proportionality and subsidi-
arity. Competences not conferred upon the
European Union in the Treaties remain with
the Member States.

The Treaty of Lisbon does in no way change
the meaning of these principles. However,
it requires that the national parliaments are
directly involved in monitoring the proper
application of the subsidiarity principle.

3. In other regional integration systems
the implementation of supranational law
plays an important role as well. Which
conditions and mechanisms are neces-
sary to make this implementation more
effective?

There is a structural problem of associations
of sovereign national states: The transfer
of competences and the independence of
decision-making procedures require an ex-
tensive reflection in terms of identity and
choice of instruments. The problem occurs
if the body has a shape that corresponds
to that of a federal state, but the internal
decision-making and appointment procedu-
res remain predominantly committed to the
pattern of an international organization.

With increasing competences and further
independence of the association’s bodies it
is highly important to establish safeguards
that preserve the states’ political power of
action. One of these mentioned safeguards
lies within the ambit of the Courts that mo-
nitors, within the boundaries of its compe-
tences, the association’s authorities and
institutions so that they do not violate the
constitutional identity by its acts.
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ZE| Academy
In Comparative Regional Integration
5-16 July 2010
Call for applications

The Center for European Integration Studies (ZEI) at the University of Bonn organizes the “ZEI Acade-
my in Comparative Regional Integration“ for young academics from non-European regional groupings
specializing in matters of regional integration, sponsored by the German Academic Exchange Service
(DAAD) with funds of the German Federal Foreign Office.

D A AD Deutscher Akademischer Austausch Dienst

German Academic Exchange Service
* Two-week interdisciplinary program including lectures, workshops and panel discussions.
* Renowned European faculty of experts from academia, think tanks, institutions and politics.

» Excursions to the EU Institutions in Brussels and to the European Central Bank in Frankfurt.
* Learning in an international environment at the Center for European Integration Studies.

The main building of the University of Bonn, one of Participants of the ZEI Academy of 2007 with the then

Germany’s leading research universities, to which ZEI President of the European Parliament, Hans-Gert P6t-
belongs. tering.

You are a young researcher or postgraduate with a background in European Studies, Regional
Integration Studies, International Relations, Political Science, Economics or Law?

You are strongly interested in intensifying your knowledge of regional integration and share your
own experience with young scholars from all over the world?

HApply for the “ZEI Academy in Comparative Regional Integration“!!
Deadline: 28 February 2010

For further information on the program structure, the admission process and
scholarship opportunities, please look at: www.zei.de/summeracademy/summer2010.htm]

universitatbonn

Zentrum fur Europdische Integrationsforschung

|
?E Center for European Integration Studies

IMPRINT
ISSN1996-9678 Editors: Ariane Kosler, Matthias Vogl The Regional Integration Observer is
Center for European Integration Studies Tel.: +49 (0)228-73-4960 published three times a year.
Walter-Flex-Str. 3 Fax: +49 (0)228-73-3086 Authors are responsible for the views
53113 Bonn, Germany www.zei.de expressed in their contributions.
8 ZEI Regional Integration Observer Vol. 3 No. 3 December 2009



